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In this adversary proceeding, the chapter 7 trustee seeks
to avoid and recover as preferential transfers and fraudul ent
conveyances pursuant to 11 U S.C. 88§ 544(b), 547, and 548
certain transfers from the debtor to the defendant. Presently
before the court is the defendant’s notion for judgnment on the
pleadings with respect to 8 547 and for sumary |udgnent
regarding 88 544(b) and 548. Also before the court is the
trustee’s notion for sunmmary judgnent as to 8 544(b). For the
reasons discussed below, the notion for judgnent on the
pl eadings wll be granted and the summary |udgnent notions
granted in part and denied in part. This is a core proceeding.

See 28 U.S.C. § 157(b)(2)(F) and (H).

l.

The debtor Pro Page Partners, LLC (“Pro Page”) commenced
busi ness as a pagi ng conpany in January of 1997. I n connection
with the startup of its business, Pro Page obtained two |oans
from the People’s Community Bank (the “Bank”) in the anounts of
$90, 000 and $200,000 on January 24, 1997, and a third loan in
the anmount of $125,000 on June 6, 1997. All three |oans were
secured by assets belonging to various nenbers of Pro Page and
their famlies, and all of the loans were guaranteed by Pro

Page’s nenbers, including Mrk Halvorsen, Joe Potter, and



Carlton A Jones |1l (collectively, the “Menbers”).

Thereafter, beginning in 1998, the Bank nade four |oans
directly to the Menbers, secured by assets of the Menbers. The
Menmbers’ |oans were in the anount of $70,500, $402,000, $20, 200
and $13,850 and were incurred on April 3, 1998, My 29, 1998
July 13, 1998, and January 31, 2000, respectively. Pro Page was
nei ther an obligor nor a guarantor of any of these four | oans,
and none of its assets were pledged as security.

It is undisputed that the $402,000 |oan to the Menbers was
utilized to pay off the balance owed by Pro Page on the three
| oans which it had obtained fromthe Bank in 1997. As a result
of this paynent on May 29, 1998, Pro Page was no | onger i ndebted
to the Bank. Nonet hel ess, Pro Page thereafter made nunerous
paynents to the Bank, which paynents were applied to the
Menbers’ obligations to the Bank. From June 26, 1998, to
Oct ober 23, 2000, Pro Page made 16 paynents totaling $62,791. 24
to the Bank on the Menbers’ $70,500 |oan; 17 paynents totaling
$102,621. 90 on the $402,000 |oan; 15 paynents totaling $7,698.55
on the $20,200 loan; and 3 paynents totaling $1,191.11 on the
$13, 850 | oan.

Pro Page filed for bankruptcy relief under chapter 11 on
October 23, 2000, and comenced this adversary proceeding

agai nst the Bank on July 3, 2001. On Septenmber 4, 2001, the



chapter 11 case was converted to chapter 7. Thereafter, Mary
Foil Russell was appointed as trustee and substituted for party
plaintiff in this action by order entered Decenber 12, 2001.

In the original conplaint, Pro Page sought to avoid and
recover as preferential transfers under 88 547 and 550 the
paynents which it nmade to the Bank on the Menbers’ $70,500 note
during the ninety days preceding the bankruptcy filing. In the
first amended conplaint, Pro Page additionally sought the
avoi dance and recovery of the paynents it nade to the Bank on
the Menbers’ obligations during the one-year period before the
bankruptcy filing as fraudulent transfers under 8§ 548 based on
the contention that it was insolvent on the date each transfer
was rmade and received |l ess than a reasonably equival ent value in
exchange. In the second anended conplaint, Pro Page avers that
all of the paynents which it nade on the Menbers’ obligations to
the Bank constitute fraudul ent conveyances under the Tennessee

Uni f orm Fraudul ent Conveyance Act, Tenn. Cooe ANN. 8 66-3-301, et
seq., avoidable under 11 U. S. C. 8 544(b). As such, the trustee

seeks a judgnent against the Bank in the anobunt of $174, 302.80

pl us prejudgnent interest fromthe dates of the conveyances.

The court turns first to the Bank’s notion for judgnent on



the pleadings which pertains only to the trustee’'s claim for
recovery under 8 547 of the Bankruptcy Code. As its basis for
the notion, the Bank alleges that “Plaintiff has failed to plead
the required statutory elenents to prevail under 11 U S.C. 8§ 547
and has instead plead facts that are contrary to the
requirenments of 11 U S.C. § 547.” More specifically, the Bank
argues that the trustee has failed to nmake the necessary
al l egations under 8 547 that the transfers were nmade to or for
the benefit of a creditor and on account of an antecedent debt
owed by the debtor. The Bank asserts that, instead, the
conplaint states that the Bank is not a creditor of Pro Page and
that the transfers were made because of an antecedent debt of
the Menbers rather than of Pro Page.

In her response to the notion filed June 2, 2003, the
trustee expressly concedes that the Bank is entitled to a
di sm ssal of the 8§ 547(b) claim Accordingly, the Bank’s notion

for judgnent on the pleadings will be granted.

(I
The court next turns to the parties’ notions for summary
judgnment regarding the alleged fraudulent conveyances. The
trustee alleges that she is entitled to summary judgnment on her

claim that all of the specified transfers from Pro Page to the



Bank are avoidable and recoverable wunder 8§ 544(b) of the
Bankr upt cy Code. This strong-arm provision of the Code “all ows
the trustee to ‘step into the shoes’ of a creditor in order to
nullify transfers voidable wunder state fraudulent conveyance
acts for the benefit of all creditors.” See Corzin v. Fordu (In
re Fordu), 201 F.3d 693, 698 n.3 (6th Cr. 1999). The trustee
contends that Message Express Paging Conpany was a creditor
hol ding an allowed unsecured claim at the tinme of the transfers
and that she can exercise Message Express’ avoiding powers under
Tennessee’s version of the Uniform Fraudul ent Conveyance Act
(“UFCA’), as set forth in Teww. Cooe AW. 8§ 66-3-101, et seq.?
Specifically, Tenn. Cooe ANN. 8 66-3-305 provides that:

Every conveyance made and every obligation incurred by

a person who is or wll be thereby rendered insolvent
is fraudulent as to creditors without regard to such
person’s actual intent, if the conveyance is made or
t he obl i gation S i ncurred Wi t hout a fair

consi der ati on.

In connection with her sunmary judgnment notion, the trustee
has tendered evidence which she contends establishes that Pro
Page was insolvent at the time of the transfers. In addition

the trustee asserts that the transfers were nmade without fair

'Ef fective July 1, 2003, the Tennessee |egislature repeal ed
the Uniform Fraudul ent Conveyance Act found at chapter 3 of
title 66 and replaced it with the Uniform Fraudul ent Transfer
Act. The citations herein are to the old act since this action
was conmenced prior to its repeal
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consi deration because Pro Page was not liable on the debts and
recei ved no econom c benefit in return.

In its response to the trustee’s sunmary judgnment notion and
in its own sunmary judgnent notion, the Bank does not challenge
the contention that Message Express was an unsecured creditor
and that the trustee can exercise its avoidance powers under 8§
544(b). Nor does it question the assertion that the transfers
to it were made while Pro Page was insolvent. Instead, the only
issue raised by the Bank is whether the transfers were nade
wi thout fair consideration. The Bank contends that the Pro Page
received value for its transfers to the Bank “in two distinct
ways at two different tines: 1) Pro Page reduced its debt to the
Menbers with each transfer to the bank on the date of the
transfer and 2) Pro Page received the benefit of the proceeds of
the Menbers’ Notes on the dates that the Menbers took out | oans
with the Bank and contributed the proceeds to Pro Page.” Based
on this assertion, the Bank contends that not only is the
trustee not entitled to summary judgnent, but that summary
judgnent on the trustee’s 8 544(b) claim should be rendered in
its favor. Because the trustee’s 8 548 fraudul ent conveyance
action simlarly requires a showing that the debtor received
“less than a reasonably equivalent value in exchange for such

transfer,” the Bank maintains that it is entitled to sumary



judgment on this claimas well.

In response to the Bank’'s argunents on the fair
consi deration issue, the trustee states that other than wth
regard to the $402,000 loan to the Menbers, there is no evidence
in the record that the proceeds of the other loans to the
Menbers were contributed to Pro Page. The trustee al so asserts
that there is no evidence in the record that supports the Bank’s
contention that when Pro Page nade paynents to the Bank, it was
reducing its own indebtedness to the Menbers. Wth respect to
the $402,000 |oan, while the trustee adnmits that it was used to
repay the prior obligations of Pro Page, the trustee contends
that in the absence of evidence to the contrary, the Menbers
utilization of the |oan proceeds on Pro Page’ s behalf was nerely
a capital contribution rather than a loan and is thus legally
insufficient to establish fair consideration for subsequent
paynents by Pro Page to the Bank.

Lastly, in regard to the subject of fair consideration, the
trustee observes that the definition of fair consideration under
Tennessee law requires not only that there be an exchange of
fair consideration but also that the exchange be made in good
faith. See Tenn. Cooe ANN. 8 66-3-304(1). The trustee states that
the good faith requirenment has been equated with the |ack of

know edge of insolvency and that because the Bank knew or had



reason to know of Pro Page’'s insolvency at the tinme of Pro
Page’'s paynents to it, there are genuine issues of material fact
whi ch preclude summary judgnment in favor of the Bank on the fair
consi deration issue. Each of these issues wll be addressed in
turn.

Under 8 548 of the Bankruptcy Code,? the trustee may avoid
as constructively fraudulent any property transfer nade by the
debtor within one year before the filing of the petition if the
debtor was insolvent on the date of the transfer and “received
|l ess than a reasonably equivalent value in exchange for the
transfer.” Allard v. Flamngo Hlton (In re Chomakos), 69 F.3d
769, 770 (6th Cr. 1995). For fraudulent transfer purposes,
“value” is defined by the Bankruptcy Code as “property, or
satisfaction or securing of a present or antecedent debt of the

debtor....” 11 U S. C 8§ 548(d)(2)(A. As the party asserting

211 U.S.C. 8 548(a)(1) provides in pertinent part the
fol | ow ng:

The trustee may avoid any transfer of an interest of

the debtor in property, or any obligation incurred by

the debtor, that was nmade or incurred on or within one

year before the date of the filing of the petition, if

the debtor voluntarily or involuntarily—

(B)(i) received |less than a reasonably equival ent
val ue in exchange for such transfer or
obligation; and (ii)(l) was insolvent on the date
that such transfer was nmde or such obligation
was incurred, or becane insolvent as a result of
such transfer or obligation ...

9



the avoidability of the transfer, the trustee has the burden of
pr oof . See Bailey v. Commerce Federal Savings & Loan Assn. (In
re Butcher), 51 B.R 61, 65 (Bankr. E.D. Tenn. 1985).

As a general rule, a debtor does not receive value within
the neaning of 8§ 548 when it pays the debt of a third party.
See, e.g., Leonard v. Muntainwest Fin. Corp. (In re Waley),
229 B.R 767, 775 (Bankr. D. M nn. 1999)(Paynent nmade solely for
benefit of third party, such as paynent to satisfy third party’s
debt, does not furnish “reasonably equivalent value” for
fraudul ent transfer avoi dance purposes.). However, the courts
have recogni zed an exception to this general rule if the debtor
recei ved sonme indirect, economc benefit from the paynents. The
nost-ofted cited case in this regard is Rubin v. Manufacturers
Hanover Trust Co., 661 F.2d 979 (2d Cr. 1981), wherein the

court stated:

[A] debtor may sonetines receive “fair” consideration
even though the consideration given for his property
or obligation goes initially to a third person....
[Allthough “transfers solely for the benefit of third

parties do not furnish fair consideration” ..., the
transaction’s benefit to the debtor “need not be
direct; it may cone indirectly through benefit to a
third person.” [Ctations omtted.] | f t he

consideration given to the third person has ultinately
| anded in the debtor’s hands, or if the giving of the
consideration to the third person otherw se confers an
econom ¢ benefit upon the debtor, then the debtor’s
net worth has been preserved, and [the statute] has
been satisfied—provided of course, that the value of
the benefit received by the debtor approximtes the

10



value of the property or obligation he has given up

For exanple, fair consideration has been found for an
i ndi vidual debtor’s repaynent of Jloans nade to a
corporation, where the corporation had served nerely
as a conduit for transferring the loan proceeds to

hi m [Citations omtted.] Simlarly, fair
consideration wll often exist for a novation, where
the debtor’s discharge of a third person’s debt also
di scharges his own debt to that third person .... In

each of these situations, the net effect of the
transaction on the debtor’s estate is denonstrably
insignificant, for he has received, albeit indirectly,
either an asset or the discharge of a debt worth
approximately as much as the property he has given up
or the obligation he has incurred.... [T]he decisions
[cited] turn on the statutory purpose of conserving
the debtor’s estate for the benefit of creditors.

ld. at 991-92 (discussing 8 67 of the former Bankruptcy Act, the
predecessor to 8 548 of the present Bankruptcy Code).

Uilizing the principles announced in Rubin, the Fourth
Circuit Court of Appeals concluded in Harman v. First Anerican
Bank of Maryland (In re Jeffrey Bigleow Design Goup, Inc.), 956
F.2d 479 (4th Cir. 1992), that no fraudulent transfer occurred
where the owners of the debtor obtained a loan from the
def endant and then in turn | oaned the noney to the debtor, which
repaid the defendant directly. As observed by the court:

O her creditors should not be able to conplain when

the bankruptcy estate has received all of the noney

which it 1is obligated to repay. O herwi se, the

creditors would receive not only the benefit of the
noney received from the draws on the lines of credit,

but also the windfall of avoided transfers designed to

repay the draws. In essence, the estate, and hence
the unsecured creditors, would be paid tw ce.

11



Id. at 485.
Simlarly, in Ray v. Cty Bank & Trust Co. (In re CL
Cartage Co.), 70 B.R 928 (Bankr. E.D. Tenn. 1987), Bankruptcy

Judge Ralph H Kelley observed that “the courts have |ong
recogni zed that a debtor can pay its debt to X by paying X s
debt to Y. The debtor’s paynents to Y nust reduce the debtor’s
legitimate debt to X~ ld. at 934. See also Hall v. Arthur
Young & Co. (In re Conputer Universe, Inc.), 58 B.R 28, 30
(Bankr. MD. Fla. 1986)(“[Where interest paynents were nade by
the debtor on a loan to a third party, which |oan proceeds were
then reloaned to the debtor, the debtor has received reasonably
equi val ent val ue.”).

Thus, wunder the facts of the present <case, if after
borrowing the nonies from the Bank, the Menbers had in turn
| oaned the noney to Pro Page, such that in paying the Bank Pro
Page was reducing its own obligation to the Mnbers, Pro Page
would have received an indirect Dbenefit for fraudul ent
conveyance purposes. Wile the Bank contends in its notion for
sunmary judgnent that this scenario occurred in this case, the
trustee correctly observes that no evidence has been offered in
support of these facts. Although it appears undi sputed that the
proceeds from the $402,000 |oan to the Menbers were utilized for

the benefit of Pro Page, there is nothing in the record which

12



woul d indicate that these |oan proceeds or the proceeds of any
of the three other |oans were actually loaned to Pro Page, such
that upon naking paynent to the Bank Pro Page was reducing its
own indebtedness to the Menbers wth respect to each of the
various | oans.

An alternative argunment by the Bank is that regardl ess of
whet her the Menbers | oaned the nonies to Pro Page, by paying the
debts of the Menbers, Pro Page received value in the form of an
equitable right of offset against other unrelated debts which it
owed to the Menbers. The Bank additionally contends that val ue
was received because the Menbers either gave the proceeds to Pro
Page or wutilized the |loan proceeds on Pro Page' s behalf
irrespective of whether the proceeds were actually |oaned to Pro
Page.

Addressing the latter contention first, this court notes
that in the CL Cartage Co. case cited above, Judge Kelley
concluded that the debtor’s paynents on behalf of another net
the criteria of the indirect benefit cases and thus were not
fraudul ent transfers based on the express finding that the
debtor had obtained a loan from its shareholder which it was
repayi ng by paying the sharehol der’s debt. In re CGL Cartage
Co., 70 B.R at 934. After reaching this conclusion, Judge

Kel | ey observed that:

13



It may not mnmake a difference whether the debtor
corporation actually owes a debt to the stockhol der so

long as the noney or property that gave rise to the

stockholder’s debt was in fact received by the

corporation. [Citations omtted]. The court, however

need not decide since it has concluded that the debtor

owed [its stockhol der] a debt.

Id. at 935.

Courts which have directly considered this issue have found
reasonably equivalent value if the debtor received the benefits
of the | oan, even if the debtor had no | egal obligation to repay
t he noni es. In Beener v. Walter E. Heller & Co. (In re Holly
H 1l Medical Center, Inc.), 44 B.R 253 (Bankr. MD. Fla. 1984),

an entity owned by a shareholder of the debtor borrowed noney
from a third party to fund the operations of the debtor.
Thereafter, the debtor mde the interest paynents on the
obligation even though the debtor was not |iable on the debt and
had pl edged no coll ateral. Because the debtor had received the
| oan proceeds, the bankruptcy <court rejected, under the
authority of Rubin and its indirect benefit analysis, the
bankruptcy trustee’'s assertion that the interest paynments nade
by the debtor were avoidable as fraudul ent transfers. Id. at
254,

Simlarly, in Butz v. Sohigro Service Co. (Matter of Evans
Potato Co.), 44 B.R 191 (Bankr. S.D. Chio 1984), the defendant

sold on credit certain goods to an individual although the goods

14



were picked up and used by a corporation, which subsequently
paid the defendant for the goods. After the corporation filed
for bankruptcy relief, the trustee brought suit under § 548 to
recover the paynents as constructively fraudul ent. The court
concl uded that because the debtor had exclusive use of the goods
sold, it had received reasonably equivalent value in exchange
for its paynents. 1d. at 194.

In the nore recent case of Crews v. First Union National
Bank of Florida, N.A (In re Mchelle’'s Hallmark Cards & G fts,
Inc.), 219 B.R 316 (Bankr. MD. Fla. 1998), the debtor nmde
paynments on a loan incurred by its sharehol ders. Citing the
Holly Hill Medical Center and Matter of Evans Potato deci sions,
the bankruptcy court found that the debtor had received
reasonably equi val ent value in exchange for its paynents because
it had exclusive wuse of the property purchased by the
sharehol ders with the | oan proceeds. ld. at 322-23. See al so
Grant v. Sun Bank/North Cent. Fla. (In re Thurman Constr.,
Inc.), 189 B.R 1004, 1015 (Bankr. MD. Fla. 1995)(debtor
recei ved reasonably equival ent value under 8 548 for paynents it
made to defendant on loan to principals of debtor where purpose
of the loan was to obtain working capital for debtor and debtor
received noney directly and utilized funds to pay operating
expenses); Nordberg v. Republic Nat’l Bank of Mam (ln re Chase

15



& Sanborn Corp.), 51 B.R 739, 740 (Bankr. S.D. Fla. 1985)(\Were
the transfer is “from a corporate debtor in bankruptcy to a
def endant bank in paynent of the personal note of the debtor’s
dom nant stockholder, where the benefit of paynent inured
i medi ately to the <corporate debtor,” the transfer is not
fraudulent.); 9C Av Juw. 2D Bankruptcy 2061 (2002) (“[V]alue
[under 8§ 548] may be received by a debtor who transfers property
in paynent of a third party’'s debt where the debtor receives
sonme benefit from the paynent, such as the goods, services, or
use of noney for which the debtor has paid.”).

Applying these decisions to the present case, the court
concl udes that Pro Page would have received reasonably
equi val ent value in exchange for its paynents to the Bank on the
Menbers’ | oan obligations if the proceeds from these | oans were
distributed to Pro Page or utilized on its behalf. From the
court’s examnation, it appears that two of the four loans in
question, those in the anpunts of $402,000 and $13,850, neet
this criteria. It is undisputed that the proceeds from the
$402,000 loan were utilized to pay off Pro Page’'s outstanding

obligations to the Bank.? The fact that Pro Page nade the

S3OfF the $402,000 in loan proceeds, $353,152.51 was used to
pay off Pro Page’'s three |oans from the Bank and $3,549 went to
| oan closing costs and fees. The remainder in the amount of
$45,298.49 was paid by the Bank to the Menbers and no evidence

(continued. . .)
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transfers to the Bank after it had received the benefit of the
| oan does not nullify the benefit received by Pro Page. There
is no requirenent that the benefit be received contenporaneously
or subsequent to the transfers—enly that the value be received
i n exchange, an el enent that has been net in this case.

Simlarly, the $13,850 |loan nade to the Menbers on January
31, 2000, was for +the benefit of Pro Page. The Bank’s
president, Mchael T. Christian, testified in his deposition
that Pro Page had witten a check to the Bank on a First
Tennessee Bank account in the anmount of $13,700 which was
di shonored for nonsufficient funds. The loan to the Menbers in
t he anount of $13,850 was made to cover this check. The trustee
observes that Pro Page’s original check to the Bank was for the
pur pose of paying the Menbers’ debts to the Bank and therefore
argues that Pro Page received no benefit from the |[oan incurred
to cover the check. However, as M. Christian observed in his
deposition, as the maker of the check, Pro Page was primarily
liable to the payee Bank after the check was presented for

payment and di shonored. See Tenn. CooE ANN. 88 47-3-310 and 414.

The Menbers satisfied Pro Page’'s liability to the Bank arising

3(...continued)
was offered as to its ultimate use. Because the anount utilized
on Pro Page’'s behalf, $353,152.51, is greater than the total
paynments nmade by Pro Page on this loan, $102,621.90, Pro Page
recei ved reasonably equival ent val ue.

17



out of the dishonored check by borrowing from the Bank and
utilizing the proceeds to cover the check. Accordingly, Pro
Page received reasonably equivalent value when it nade the
paynents to the Bank on a debt incurred on its behalf. The Bank
will be granted summary judgnment in its favor with respect to
the trustee’s action under 8§ 548 for transfers related to the
$402, 000 and $13, 850 | oans.

As to the paynents on the other two |loans in the anounts of
$70,500 and $20,200, there is nothing in the record which
establishes that the proceeds from these |loans were utilized on

Pro Page’ s behalf. Exhibit 17 to the deposition of Larry E.

Cate, a vice president and commercial loan officer with the
Bank, is the credit nenorandum for the $70,500 |oan nade to the
Menbers on April 3, 1998. The neno recites that the purpose of
the loan is to “Establish line of credit for short term working
capital needs, including payroll and various expenses.” The

prom ssory note itself, Exhibit 21, equivocally states that the

purpose is “business: BUSINESS USE. "~ The prom ssory note for

the $20,200 |oan, Exhibit 46, recites that the purpose of the

loan is “BUSINESS: WORKING CAPITAL.” Al though the credit

menor andum for this loan, Exhibit 49, indicates that the purpose

of the loan is “working capital for Pro Page,” there is no

evi dence before the court that the |oan proceeds were in fact

18



used for this purpose.

In one of its reply nenoranda, the Bank asserts that because
it is undisputed that Pro Page received the benefit of the
$402,000 loan and because the proceeds from this |oan were
greater than all of the paynents nmade by Pro Page on the
Menbers’ behalf, Pro Page received “reasonably equival ent val ue”
within the neaning of 8 548(a). Although not expressed as such,
t he Bank appears to be asserting a type of “net result” theory,
rem ni scent of the net result exception to preferences under the
ol d Bankruptcy Act. See 5 CoLlier oN Bankruptey § 547.04[4][d] (15th
ed. rev. 2003). The Bank cites no authority for this defense,
and the court has been wunable to |ocate any. A close
exam nation of the elenents of 8§ 548(a)(1l)(B) denonstrates the
weakness of the Bank’s argunent. Not only nust a debtor receive
“reasonably equivalent value” in order for a transfer to be
i mmune from avoi dance, it mnust also, as required by the precise
| anguage of the statute, be received “in exchange” for the
transfer. See 11 U S.C. § 548(a)(1)(B)(i) (“the debtor
received | ess than a reasonably equival ent value in exchange for
such transfer or obligation”). Absent proof to the contrary, it
cannot be said that the proceeds from the $402,000 |oan were
recei ved in exchange of anything other than paynents by Pro Page

on this particular [|oan. See Christians v. Crystal Evangeli cal
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Free Church (In re Young), 82 F.3d 1407, 1416 (8th Cir. 1996)

(Because the debtors did not receive church services “in
exchange for” their contributions, the «contributions were
avoi dabl e transfers and were recoverable by the trustee under 11
US. C 8 548(a).); Mrris v. Mdway Southern Baptist Church (In
re Newman), 203 B.R 468, 472 (D. Kan. 1996) (For fraudul ent

transfer purposes, benefits that chapter 7 debtors received from

their church were not given in exchange for debtors
contributions to church.).

The Bank’s last Iine of defense in this regard is the setoff
argunent, that by paying the Menbers’ obligations to the Bank
Pro Page received a right of setoff against any debts which it
owed the Menbers. There is authority for this proposition.
Under the facts of an unpublished opinion by the Sixth G rcuit
Court of Appeals, the debtor granted a lien on its real property

in order to secure |loans nmade to the sharehol ders of its parent
corporation for the benefit of the parent. See CLC Corp. .
Ctizens Bank of Cookeville, Tenn. (In re CLC Corp.), 1987 W
38995, *1-2 (6th Gr. Nov. 19, 1987). After the debtor filed
for chapter 11 relief, it filed suit to set aside the deed of
trust as a constructively fraudulent transfer wunder § 548,
claimng that it was insolvent at the tinme and did not receive

value because it did not receive the |oan proceeds. The

20



bankruptcy court concluded that although the debtor was indebted
to its parent corporation at the tinme it executed the deed of
trust, the debtor had not directly or indirectly benefited from
the conveyance because there was “no evidence of a novation of
any obligation of CLC Corporation by virtue of the transfer.’
Id. at *2. Upon appeal, the district court reversed, concl uding

that the parent had incurred a debt to the debtor CLC when CLC
provided collateral for the line of credit. Thus, “CLC did
benefit economically from the transfer by receiving the
equitable right to set off its debt to [its parent] ... against

[its parent’s] debt to it for the collateral.” | d. The Sixth

Circuit affirnmed the district court and st at ed:

Al t hough paynent or assunption of a third party's
debt by a bankruptcy debtor usually is deenmed to be a
fraudul ent conveyance |[citation omtted], courts can
| ook beyond the face of a transfer to determne if the
debt or benefited from the transfer in a way that is
not apparent on the face of the transaction. See
Rubi n v. Manufacturers Hanover Trust, 661 F.2d 979 (2d
Cir. 1981); accord MNellis v. Raynond, 287 F. Supp
232, 238-39 (N.D.N. Y. 1968), aff'd in relevant part,
420 F.2d 51 (2d Cr. 1970); Myo v. Pioneer Bank &
Trust Co., 270 F.2d 823 (5th Cr. 1959), cert. denied,
362 U.S. 962 (1960).

The bankruptcy court erred by failing to recognize
that as the true beneficiary of the line of credit,
[the parent] was indebted to CLC for securing that
line of credit. The court shoul d have concluded that
because CLC was insolvent on the day it executed the
deed of trust, CLC had the right to claiman inmediate

21



set off of its debt to [its parent] for the office

properties against [its parent’s] newy created debt

to CLC for the collateral. See Nashville Trust Co. v.

Fourth National Bank, 18 S.W 822 (1892); 80 C. J.S.

Set-off and Counterclaim § 29. Thus, the value CLC

received in return for its execution of the deed was

the satisfaction of its antecedent debt to Jits

parent] for the office properties, and consequently,

the deed of trust was not a fraudul ent conveyance.

Id. at *3-4.

This court recognizes that an unpublished decision of the
Sixth Crcuit Court of Appeals is not binding precedent. See
United States v. Ables, 167 F.3d 1021, 1031 (6th Cr.), cert.
denied, 527 U S. 1027 (“[Aln unpublished opinion has no
precedential force.”). Nonet hel ess, “unpublished decisions of
the Sixth Crcuit may be cited if persuasive and no published
decisions wll serve as well.” Gbson v. Gbson (In re G bson),
219 B.R 195, 201 n.2 (B.AP. 6th Cr. 1998). See also In re
Braddy, 195 B.R 365, 370 (Bankr. E.D. Mch. 1996) (collecting

cases) (“[A]lthough the Court of Appeals does recognize that its
unpubl i shed decisions are not binding precedent in the sane
sense as published decisions, the court does cite an unpublished
deci sion when there is no published decision on point and the
reasoni ng of the unpublished decision is found persuasive.”).

The Sixth Circuit’s holding in CLC Corp. is consistent with
the analysis of the other indirect benefit cases which "are

bottomed upon the ultimate inpact to the debtor’s creditors.”
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In re Chase & Sanborn Corp., 51 B.R at 740. See also Heritage
Bank Tinley Park v. Steinberg (In re Gabill Corp.), 121 B.R
983, 995 (Bankr. N.D. Ill. 1990)(“The test is the neasure of the
econom ¢ benefit that accrues to the debtor.”)(citing Rubin, 661
F.2d at 993); In re Conputer Universe, Inc., 58 B.R at 32
(“Prevention of depletion of the estate is the comobn thread
that runs through Sections 547 and 548.7).

Furthernore, the basis of the CLC Corp. ruling, that a
setoff right may constitute value, was the inplied reasoning for
the result reached by the court in an adversary proceeding
arising out of this district in the infanbus Jake Butcher
bankruptcy case. See Bailey v. Conmerce Federal Savings & Loan
Assn. (In re Butcher), 51 B.R 61 (Bankr. E.D. Tenn. 1985). In
that proceeding, the chapter 7 trustee asserted that the
debtor’s conveyance of nortgages on two condom nium units to
secure an $800,000 | oan by the defendant to a third party was a
fraudul ent transfer under the constructive fraud provisions of
8§ 548(a) because the debtor had received no benefit from the
conveyance. Al though it was undisputed that the |oan proceeds
went to the third party rather than the debtor, the bankruptcy
court concluded, based on Rubin, that the debtor had received
reasonably equivalent value in exchange for the nortgages
because the debtor had a preexisting debt to the third party in
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t he anount of $750,000 and the nortgage transaction ultimtely

operated to discharge the debtor’s own debt. ld. at 65. The
Butcher decision, like that in CLC Corp., illustrates the
principle in Gabill Corp. that ®“any econom c benefits derived

from the transaction may be considered” as long as “the benefit
received [is] fairly concrete.” In re Gabill Corp., 121 B.R
at  992-95. Based on all of the foregoing, this court is
persuaded that a setoff of debt is a concrete, economc value
whi ch may constitute value as defined by § 548(d)(2)(A).

As evidence of debts owed by Pro Page to the Menbers, the
Bank has submitted what purports to be Pro Page's accounts
payabl e records from May 31, 1998, through Cctober 31, 2000, the
period during which Pro Page nmade the allegedly fraudulent
transfers to the Bank. These records indicate that Pro Page’'s
obligations to the Menbers increased during this time period
froma |low of $100,122.72 to $378,964. The Bank asserts in its
| at est nmenorandum that “[w] hile these docunents do not reflect
a reduction in the anpunt of the |loan for correspondi ng paynents
by Pro Page to the Bank, Pro Page would have a right of set off
for any paynents nmade.” In response to the subm ssion of these
docunents, the trustee asserts that the evidence tendered by the
Bank may not be considered by the court because it has not been

properly authenticated and constitutes inadm ssible hearsay.
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The Bank counters that the docunents were produced froma CD ROM
provided to it by the trustee, that it only produced the
docunents from the CD-ROM as a convenience to the court and
counsel, and that the court can reproduce these docunents from
t he underlying data.
The law is clear that:
Unaut henti cated docunents, once challenged, cannot be
considered by a court in determning a sumary
j udgnment notion. In order for docunments not yet part
of the court record to be considered by a court in
support of or in opposition to a summary judgnent
notion they nust neet a two-prong test: (1) the
docunent nust be attached to and authenticated by an
affidavit which conforns to Rule 56(e); and (2) the
affiant nust be a conpetent wtness through whom the
docunent can be received into evidence.
Docunentary evi dence for which a proper foundation
has not been l|aid cannot support a sunmary judgnent
notion, even if the docunents in question are highly
probative of a central and essential issue in the
case.

Harris v. Beneficial Ckla., Inc. (In re Harris), 209 B.R 990,
996 (B.A.P. 9th Gr. 1997)(quoting 11 Javes Wi MoorRE ET AL., MXRE S
FEDERAL PrACTICE s 56.10[4][c][i] & 56.14 [2][c] (3d ed. 1997) and
citing, inter alia, Investors Credit Corp. v. Batie (In re
Batie), 995 F.2d 85, 89 (6th G r. 1993)(“Docunents that are not
part of the ‘pleading, depositions, answers to interrogatories,
and admssions on file,’ can only enter the record as

attachnments to an appropriate affidavit to constitute a basis
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for sunmary judgnent.”)).

Contrary to the Bank’s argunent, the court knows of no
exception to the authentication requirenent for evidence
produced by the opposing party. The Bank’s comment nay have
been directed at the trustee’s argunent that the docunents
constitute hearsay and may be an assertion that the evidence
falls within the business records exception of Fed. R Evid.
803(6). However, “[t]he nere presence of a docunent in the
files of a business entity does not qualify that docunent as a
record of regularly conducted activity; there nust be proof
whi ch satisfies the foundational elenments of Rule 803(6).” 29A
AM  Jwr. 2D Evidence 8§ 1310 (2003). See also Sicherman v.

Di amobncut (In re Sol Bergnman Estate Jewelers, Inc.), 225 B. R

896, 900-01 (B.A.P. 6th Cr. 1998)(both exhibits and underlying
busi ness records of the debtor constitute hearsay unless they
gualify under an exception; debtor’s conputer records admtted
into evidence where witness was “famliar with the conpany’s
recordkeeping practices” and her testinony established four
requi renents for business record hearsay exception). Because
the evidence proffered by the Bank has not been authenticated
and it has not been established that the evidence is adm ssible
under an exception to the hearsay rule, the evidence may not be

consi dered by the court. The Bank’s notion for summary judgnent
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will be denied as to the trustee’'s effort to avoid under 8§
548(a) the paynents made by Pro Page within the one-year period
of the bankruptcy filing on the Menbers’ |oans in the anmount of

$70, 500 and $20, 200.

I V.

The court next turns to the parties’ notion for summary
judgnent as to the trustee’'s 8 544(b) cause of action. As
noted, this provision authorizes the trustee to nullify
transfers avoi dabl e by unsecur ed creditors under state
fraudul ent conveyance | aws. Under Tewn. Cobe AWN. 8 66- 3- 305, a
conveyance is constructively fraudulent if it is nmade by one who
is insolvent and “without a fair consideration.” Because the
Bank has not challenged the trustee’'s assertion that Pro Page
was insolvent at the tine of the transfers in question, the only
Issue is whether the transfers were for “fair consideration.”
TenNn.  CooE AN 8§ 66-3-304 provides, in part, that fair
consideration is given “[w] hen in exchange for such property, or
obligation, as a fair equivalent therefor, and in good faith,
property is conveyed or an antecedent debt is satisfied ”
Thus, “[b]y definition, ‘fair consideration” is nmade up of two

conponents, (1) an exchange of a fair equivalent (2) made in

good faith.” Still v. Fuller (In re Southwest Equip. Rental,
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Inc.), 1992 W 684872, *17 (E.D. Tenn. July 9, 1992)(citing
United States v. Tabor Court Realty Corp., 803 F.2d 1288, 1296-
97 (3d Cr. 1986) (construi ng Pennsyl vani a’ s UFCA) ) . 4
“Consideration that fails to satisfy either conponent, wll not
satisfy the definitional test for fair consideration.” Id.

Wth respect to the first conmponent, “an exchange of a fair
equi valent,” several courts, including the Sixth Crcuit Court
of Appeals, have noted that this requirenment under the Uniform
Fraudul ent Conveyance Act as adopted by the various states is
substantially simlar to 11 US. C 8§ 548's “reasonably
equi val ent val ue” | anguage. See In re Chomakos, 69 F.3d at 770
(Al though “[t]he M chigan [fraudul ent conveyance] statute [which
is identical to Tennessee’'s] does not have a tine |imt
corresponding to that in the Bankruptcy Code, the two provisions
are substantially the sane otherwise.”); Myody v. Sec. Pac. Bus.

Credit, Inc., 127 B.R 958, 964 (WD. Penn. 1991)(“[T]he

4 The district court in Southwest Equipnment Rental observed

t hat:
Pursuant to Tewnn. Cooe AwWN. 8§ 66-3-314, the Court

must construe and interpret the rel evant provisions of

the TUFCA consistent with the decisions of other

courts in states which have adopted the Uniform

Fraudul ent Conveyance Act (“UFCA”).
In re Southwest Equip. Rental, Inc., 1992 W. 684872, *14.  TeEN\
Cooe ANN. 8 66-3-314, later renunbered as 8 66-3-325, provides
that “[t]his part shall be so interpreted and construed as to
effectuate its general purpose to make uniform the |aw of those
states which enact it.”
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f raudul ent conveyance provisions of the Bankruptcy Code
substantially mrror those of the Uniform Fraudul ent Conveyance

Act.”); Ames Dep’'t Stores, Inc. v. Wertheim Schroder & Co. (In
re Ames Dep’'t Stores, Inc.), 161 B.R 87, 89 n.1 (Bankr.

S.D.N.Y. 1993)(“[T]he conmponents of a fraudulent conveyance

cl ai m under New York state law ... are alnost identical to that
of 11 U S.C. 8§ 548(a)[]....”). See also In re Southwest Equip.
Rental, Inc., 1992 W 684872, *14 (“[B]ecause the fraudul ent

conveyance provisions of the Bankruptcy Code are nodeled after
the UFCA, where Tennessee's state courts have not addressed a
particular issue, this Court wll be guided by authorities
interpreting 11 U S. C. § 548.7). As such, the court’s various
rulings discussed above as to whether reasonably equivalent
val ue has been established wll also constitute this court’s
findings wth respect to the first component of fair
consi derati on under Tennessee | aw.

The second requisite elenent of fair consideration under
Tennessee’ s fraudul ent conveyance statutes is good faith. The
trustee alleges that the Bank |acks good faith because it knew
or should have known of Pro Page’s insolvency at the tinme of the
paynment s. In support of this argunment, the trustee notes that
in making the initial loans to Pro Page, which were |ater repaid

by the Menbers, the Bank had access to information regarding Pro
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Page’s financi al condi tion. Exhi bi t 11 to M. Cate’'s
deposition, a loan review summary dated July 15, 1997, indicates
that based on Pro Page’'s May 31, 1997 financial statenment, Pro
Page had assets of $609,344.46 and liabilities of $782,759.61,
for a negative net worth of $173,415.15 and a negative net
income for the first five nonths of 1997 of $174,415. 15. The
conclusion on the summary is that “Conpany shows positive trends
but is not yet profitable. Unable to determ ne adequacy of
coll ateral. Paying as agreed.” In his deposition, M. Cate
testified that this financial information did not cause him any
concern even though the |loans were nade to the conpany itself
because “a lot of tines start-up conpanies will have negative
net worth, and therefore we |ook to the individuals who
guarantee the loan in the event that the conpany would have

probl ens.” Exhibit 16 to M. Cate’'s deposition is Pro Page’'s

Decenber 31, 1997 balance sheet and incone statenent, which
i ndicates a negative nenbers’ equity of $467,973.93 on assets of
$921,706.31 and a net loss of $564,533.72 on revenues of
$732,933.27. This financial statement was in the Bank’s credit
files.

The trustee also cites the Bank’s May 4, 1998 credit neno,

Exhibit 29 to M. Cate's deposition, which pertains to the

Menbers’ $402,000 loan from the Bank to payoff Pro Page's
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outstanding | oans. The neno recites that the loan was to be for
a period of six nonths and that “Borrowers plans [sic] on
obtaining a venture capital loan from an industry |ender |ater
this vyear.” Subsequently on Novenber 18, 1998, the Bank

generated a credit nmenorandum Exhibit 38 to M. Cate’s

deposition, when the Menbers requested an extension of the
$70,500 and $402,000 | oans. The nmeno states that “[t]he
Borrowers are currently trying to obtain alterative financing
t hrough another |ender or partner who wll inject additional
capital into the business.” Lastly, the trustee references

Exhibit 59 to M. Christian’s deposition, the credit neno

generated on January 31, 2000, with respect to the loan to the
Menbers in the anmount of $13,850 designed to reinburse the Bank
for Pro Page’s NSF check. This neno indicates that:

Borr ower Background/ Busi ness Review. The borrowers are
principals of Pro Page Partners, LLC. Thi s busi ness
iIs in the initial stages of being sold to a 3rd party
investor - Wreless Conmmunications Ventures, for $2.5
nm They expect to receive 10% earnest noney by md
February and the balance in March. [If it all cones to
pass, it wll pay-out this new advance and at | east
part of the other related | oans.

Fi nanci al Anal ysi s: Pro Page |lost $251m in FYE 12/98
and had EBITDA of ($12.2m. They continued to |ose
noney through 1999 and need to follow through on the
sal e referenced above in order for the LLC nenbers to
avoi d personal paynent of the conpany’s various credit
facilities at PCB. They currently have approxi mately
19m subscribers which is the attraction for an outside
pur chase.
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The trustee contends that construing this evidence in a |ight
nost favorable to her raises a genuine issue of naterial fact
regarding the Bank’s good faith, thus precluding sunmmary
judgnent in favor of the Bank.

There are no decisions by Tennessee courts defining “good
faith” as utilized in Tenn. Cooe AW. 8 66-3-304. I n Sout hwest
Equi pnent Rental, the district court reviewed cases from other
jurisdictions which had considered “good faith” under the UFCA
and noted w thout deciding the issue that “[t]he good faith
requirement has been equated wth Jl|ack of know edge of
i nsolvency.” In Southwest Equip. Rental, Inc., 1992 W. 684872,
*17 (citing Tabor Realty, 803 F.2d at 196). However, the
bankruptcy court in Whbster v. Barbara (In re Qis & Edwards,
P.C.), 115 B.R 900 (Bankr. E.D. Mch. 1990), disagreed wth
this pronouncenent in evaluating good faith under the M chigan
fraudul ent conveyance statute. As stated by that court:

This court is convinced that nore than nere
know edge of the debtor’s financial situation or
fraudulent intent is required to find a lack of good
faith. As commentators have suggested, voiding
transfers based on the transferee’s nere know edge
under state fraudul ent conveyance |aws would nake the
preference |aws of Bankruptcy Code 8 547 superfluous.
Consequently good faith for purposes of this case,
will turn on whether the transferee ... aided the

debtor in a fraudul ent schene.

Id. at 910. In a footnote, the court observed that a transferee
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aids in the debtor’s fraudul ent schene when it seeks:

(1) to secure sone advantage for the debtor beyond the
mere satisfaction of the debt;

(2) to obtain sonme advantage for hinself beyond that
naturally resulting from the paynent of the debt; or

(3) to cause sone harm to other creditors beyond the

sort that would typically result from the postponenent

of their clains.

ld. at 910 n.51 (citing Note, Good Faith and Fraudul ent
Conveyances, 97 Harv. L. Rev. 495, 508 (1983)).

Simlarly, the bankruptcy court in Oficial Unsecured
Creditors Committee v. QGak Park Village L.P. (Matter of Long
Devel opnment, 1Inc.), 211 B.R 874, 885-886 (Bankr. WD. M ch.
1995), stated that in evaluating good faith under the M chigan
fraudul ent conveyance laws, “[t]he primary orientation on this
point is whether the transferee knowingly participated in acts
or as part of a plan to hinder or defraud creditors.” ld. at
885-86 (enphasis in original)(citing In re Chonmakos, 170 B.R at
593-595). “Thus, absent a showing of fraudulent intent on the
part of the [defendants],” lack of good faith had not been
establ i shed, “even assuming that the [defendants] were aware of
the Debtor’'s alleged insolvency.” |Id. at 886.

In Eisenberg v. Feiner (In re Ahead by a Length, Inc.), 100

B.R 157 (Bankr. S.D.N. Y. 1989), the bankruptcy court observed
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that under the UFCA as adopted in New York:

[A] person seeking to set aside a conveyance upon the

basis of |ack of ®“good faith” nust prove that one or

nore of the following factors is lacking: (1) an

honest belief in the propriety of the activities in

guesti on; (2) no intent to take unconscionable
advantage of others; and (3) no intent to, or

knowl edge of the fact that the activities in question

will, hinder, delay or defraud others. The term “good

faith” does not nerely nmean the opposite of the phrase

“actual intent to defraud.” The lack of good faith

imports a failure to deal honestly, fairly, and

openl y.

Id. at 169.

This court finds the reasoning of these courts to be
per suasi ve. The only evidence submtted by the trustee as to
the lack of good faith on the part of the Bank is its alleged
knowl edge of Pro Page’ s insolvency. There is no indication that
the Bank failed to act honestly, fairly, or openly in its
dealings with Pro Page or that the Bank took advantage of Pro
Page in sone fashion. Absent such evidence, the nere fact that
the Bank, wth know edge of Pro Page’s insolvency, accepted
paynment from Pro Page is insufficient to establish |lack of good
faith. Because the trustee has the burden of proof in this
regard and has failed to present evidence indicative of |ack of

good faith, the Bank’s notion for summary judgnent on this issue

w |l be granted.?®

The trustee incorrectly argues in one of her nenoranda of
(continued. . .)
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Lastly, the court turns to the issue of whether the trustee
iIs entitled to prejudgnent interest from the date of the
transfers in the event she proves at trial that Pro Page’s
paynents on the $70,500 and $20,200 loans lacked fair
consi der ati on. As the trustee has noted, the Bank does not
argue this issue in any of its various nenoranda. Under
Tennessee |aw, prejudgnent interest may be awarded as a matter

of equity, see Tenn. Cooe ANN. 8 47-14-123; although “[a]n award of

°(...continued)
law that the Bank has the burden of proof on the good faith

i ssue. To the contrary, because good faith is a conponent of
fair consideration, one of the elenents of a fraudulent
conveyance, the trustee has the burden of proof. See Ote v.

Landy, 256 F.2d 112, 114 (6th Cir. 1958)(the bankruptcy trustee
has the burden of establishing that the nortgage was a
fraudul ent conveyance under M chigan law including the required
elenent that the nortgage had not been given for a fair
consideration); In re Southwest Equip. Rental, Inc., 1992 W
684872, *17 (the trustee has the burden of proof on the issue of
lack of fair consideration because it is a material elenent
under the Tennessee fraudulent conveyance statutes); United
Nat’'| Real Estate, Inc. v. Thonpson, 941 S.W2d 58, 62 (Tenn.
App. 1996) (“The general rule is that the burden of proof is on
the party attacking a conveyance for fraud to establish his
case.”). O the tw cases cited by the trustee for the
proposition that the Bank has the burden of proof on the good
faith issue, one involved the Uniform Fraudulent Transfer Act
under California law which, contrary to the Uniform Fraudul ent
Conveyance Act adopted in Tennessee, nakes good faith a defense
to a fraudulent conveyance action rather than one of the
el enent s. See Plotkin v. Panmona Valley Inports, Inc. (In re
Cohen), 199 B.R 709, 718 (B.A.P. 9th Cr. 1996). The ot her
cited case, In re Le Cafe Crene, Ltd., 244 B.R 221, 240-41
(Bankr. S.D.N. Y. 2000), dealt with New York’s actual fraud
statute rather than its constructive fraud provision and thus is
I napposi te.
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prejudgnent interest is within the sound discretion of the trial
court and wll not be disturbed on appeal absent an abuse of

that discretion.” Brandt v. Bib Enters., Ltd., 986 S.W2d 586

595 (Tenn. App. 1998).

The Tenth CGrcuit Court of Appeals has observed that the
Bankruptcy Code does not specify whether the bankruptcy court
may award prejudgnment interest to a trustee prevailing under the

avoi dance statutes. Turner v. Davis, Gllenwater & Lynch (In re
I nvest nent Bankers, Inc.), 4 F.3d 1556, 1566 (10th Cir. 1993).

The court stated that:

In the absence of a statutory provision to the
contrary, prej udgnent I nt er est may generally be
awarded if 1) the award of prejudgnent interest would
serve to conpensate the injured party, and 2) the
award of prejudgnment interest is otherw se equitable.
[Ctations omtted.] In bankruptcy proceedings, the
courts have traditionally awarded prejudgnent interest
to a trustee who successfully avoids a preferential or
fraudul ent transfer fromthe tine demand is nade or an
adversary proceeding is instituted unless the anount
of the contested paynent was undeterm ned prior to the
bankruptcy court’s judgnent.

| d. See also Murray v. La. State Univ. Found. (In re Zohdi),
234 B.R 371, 385 (Bankr. MD. La. 1999); Floyd v. Dunson (In re
Ram rez Rodriguez), 209 B.R 424, 434 (Bankr. S.D. Tex. 1997);
Pereira v. Private Brands, Inc. (In re Harvard Knitwear, Inc.),
193 B.R 389, 399 (Bankr. E.D.NY. 1996) (al | awar di ng

prejudgnent interest from filing of conplaint); but see Kendal
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v. Sorani (In re Richnond Produce Co.), 151 B.R 1012, 1022
(Bankr. N.D. Cal. 1993), aff'd, 195 B.R 455 (N.D. Cal. 1996);
Bucki v. Singleton (In re Cardon Realty Corp.), 146 B.R 72, 81
( Bankr . W D. N.Y. 1992) (awarding interest from date of
transfer). This court agrees with the trustee that in the event
she prevails at trial, an award of prejudgnent interest 1is
appropriate and necessary to fully conpensate the injured party.
However, because this action is based on constructive as opposed
to actual fraud, the court concludes that prejudgnment interest
should run fromthe tine demand was nade as opposed to the date

of the transfers.

V.

Recapping the court’s rulings in this matter, the Bank’'s
notion for judgnment on the pleadings will be granted. The Bank
will be granted sunmary judgnent with respect to the trustee’s
efforts under 88 544(b) and 548 to avoid and recover paynents by
Pro Page to the Bank on the $402,000 and $13,850 |oans and
partial sunmmary judgnent on the good faith issue as to the other
| oans. W th respect to Pro Page’'s transfers on the $70,500 and
$20, 200 | oans, the Bank’s notion for summary judgnent, except on
the issue of lack of good faith, wll be denied. The trustee

will be granted partial summary judgnent as to the transfers by
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Pro Page on the $70,500 and $20,200 |oans as to all issues under
88 544(b) except the fair equivalent conmponent of fair
consi deration under Tenn. Cooe AW. 8 66-3-304 and the date from
whi ch prejudgnent interest accrues. The court wll enter an
order in accordance with the foregoing.

FILED: July 3, 2003

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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